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37. Law and Morality
YY G o 3N

Key Points
S ol

After reading this chapter, you will be able to:
s Ouls S i Al 5y Rt

e compare and contrast the characteristic features of moral

S alie 5 wwiled Gudai ! Slosas  (SHSH
and legal codes. '
5 S Jgo!

e explain the reasons for the relationship between law and
RO Zwd g J¥o bl o S5~
morality.

>

e examine the moral influence on English Law.
W gy G A s G

e consider the approaches the law _ may take  to
WS oy 5t Sogud Gsim Sl S ASIBST p s

issues of moral controversy.

S Ol

39 el gt 30 L ¢ fuad ol Ol - 5l Ay
ilod G g S duilio | B> 5 SHS1 Jgol ol Sl sas @
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NS DYoo 4y Ly o Slegpdgn ply 43 Gaix Sl (Sas S 1) Sogeis @
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Introduction
FPRVRS
Both law and morality are concerned with the requlation of social
B Gs ers OO s by “ g5 sl
conduct. Therefore, they _ share many similar, though not
B1%3) olel [PH BN L Sy Y PR DP-gY i Ll &
sysnonymous features.
Ol SWEPW-PS

General statements of principles.
& ol Jse!
Voluntary subscription.
Sl S
Informal enforcement (e.q. through peer
Moral Codes [| <~ ¢l Seo Gkl Oleas
Y T,‘,‘ group pressure).
sles S L
Concerned with how people ought to
Loy b S Syl e Wibge
behave.
S s,

Precise rules or norms of behaviour.
G2 delg L 0d s ok,
Compulsory subscription.

ol Sy

Legal Codes
S Jgo!

Formal enforcement (e.g. through the police
s o3 S bl ol
and the courts).
F (S e
Concerned with _how people shall behave.
Ly v SRSl e Wb,
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3 ol slyls T il bl s ela) b, r:h.: 4 by G -9 O g2 o
iz [slen 185 5 SIS =] Olua 4 Ll 4lts Sl yast

J el Glf Ol

[l gl /¢sal 5l =] sl B

(Do (slaoy S 525 G o 51 ) [ 56 2 =] (gmmy 2 1)
.J.l.'.f)l:é‘) (OughttO) Mb,of.ﬁf&‘,ff&;:‘k:bxf

(S, 38> Uyl b del

ol Gy

(oS own 3 oy G 315480) [ (356 =] (g 11
iS55 Shall) wb o5 0 4 8o il 4 Ly 0

It is_ the contrast between ‘‘ought™ and '‘shall’" highlighting

ol 4 Lo o GO bg wb LS o ey &S
concerns _over whether thelaw should beused to enforce
LGS s LTS G S S RN R P
particular moral values, that has proved the most problematic
= SO la iy o Sl 03,8 0l Dr odomy
aspect of the relationship between them.

Lo L)l o T

& "(shall = G g pl3¥1) wb" 5 "(ought to = SH1 p131) 89 Abgo" -y duslie o)
) 235 M 4 (ool (I sl 55l cslrl sl b Gy LT Sl 3500 53 a1 S

ol 83,8 B 1, [N 5 Gpim] T o b)) i (0 Forkomy ol S (0 4
The relationship exists for both historical and functional reasons:

LUyl sy als - b ) ke JYs
2,00 35 [ 5 o ] e 5 Sl S5 4 b BLSI oyl
Historically, legal codes tend to emerge from moral codes. In
U s Jsel Wbl E s 6 5L B Jpel
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primitive societies, thereis often little or no difference between
ol Gl Llses kWS L s | o
the two. However, as _a_ society grows larger and more
33 &) Ll S psbols & amls sphe Sy 5
sophisticated, this close relationship begins to fracture. As
ok ol s L3, LS rfash 4 DAkl 45 shiles
the society becomes more diverse (socially, culturally, economically
dnalr 355 Sl Bl (S kgl sl bl
and morally), the need for adistinct and universally applicable
PR EU RS R K 4 s 5 Sler sl
setof rules (a _legal system) emerges. Thus, while _links
T RV IV S e T ]
between the legal and moral codes remain, these
o S s SO el Wb Slos o [bls]
tend to become increasingly insecure and sometimes
Ly S w RYES Slodsl 5 5 5b 4 J3l 5 3 L&
controversial.
PLOLRY
(il gl 53 iph (BB SN gl I il 2 IS S Jpel (sl M 5
&S &S ghailea clal )l 3 gy [EN] 5 Gai] 95 opl oo SN g b (oS oDl
S pslailen LS 0 OUS gl 4 b <S35 Bl cpl b Fodomy 3 Bz analr
Aol 48 gora 4 S5 50 S se (N 5 (saluasil sGK:AJs (olazl 51 anel-

ot iy L a el g5 e Sl ((Bai pls &) Gler sl I By e

6 G2l 8 Glodnl ysb 4 aigy ol [L] cdiile o U 3 g5 S8 4 SN g S g J gee
Functionally, both law and morality are used to  perform

G‘“‘F}‘ r—“ é}s" r—“} M| -\5}3@ oslazul ‘_glﬁ ‘_glﬁ‘
similar social tasks- to preserve order and maintain acceptable
ool sl by ol be Lo L Jss L6

standards of behaviour through the promotion and enforcement of
bk Bl Gk &, 3 sl
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rules and principles.

delg dse!
g8 e oslinl i olemd Culby sl sl G or s G b dskes S 51
dsel 9 [(Ssi-] ol sl ) 9 W1 Gy b 51 d s B 5185 lasbms B g ol Lol (sl

[ SM]
Thus, it isnot surprising that the relationship between law and
sl 0T s ileas &S L, o G g

morality _is acomplex one, and that moral influences pervade
Sl sl Slotony Lyl s Sl S oLt Sl o 34
much of the law. However, this is not to suggest that all that
PRV & yim Jo a4 S Oly A S G
may be regarded _as immoral is necessarily illegal (e.g.
Gl K 350 Y Olgm S8 s Loy S5 ke sl
adultery) or vice versa (e.q. parking offences).
L5 L oo S sl s34 b e
308 4S5 g wsl Slodony LU WS 5 Ggi> w bliyl 8 Cons sl ¢l ply

KR

.[Lulé)i’j|;.:£g|fqé)&>'|fb ] Gl @5 51 2 [513) ]@Mﬂub«
Lot ap3 il (0t ] Osi0 4y ol (8o o (G5 S Ol il - 2 4

(40 gan (5la Joun 53> 355 43 L gy ol Slta) oS b (65 el 51,) A2l (0
The Moral Influence in English Law

O Mo g R g

Moral notions form the background or context of _many
| peplis das o S Loy 95 L g Srg -
aspects of English law, with its concerns for the protection of
g rnse S G e T S Gl Colas 5

the person, property, the family, _etc. This reflects
B Jlsel 03l gl s e ol Al oS
the influence of _an  essentially judaio-christian moral tradition.

At S [ G5 s S s

However, as noted above, the legal rules will tend to be more
Ll Sl Azoylal YU s Seim el Ly mIE asl g
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specific and precise than their moral counterparts, _ e.q. while
ol 3 383 ol B Oblkes Jeedlge a4 5
there may be _a_ general moral precept against telling lies,

Wb adl gy el (S K ple B (S 4o PECETIE
this will only be illegal in certain specific circumstances (e.q.
o el LB sy G 5 Fr e bl Joe
perjury and fraud). In the vast majority of instances, this moral
Foronles 5 )l 53 s ST 5050 ol S

context or background _is uncontroversial. Indeed we may

aw; L slaiygs Sl asdle & Bl b Sl SKae
see it _as beneficial, as it tends to enhance

e LT Olse a Lo S s Sla [EWS0T syl S & CuuE
the legitimacy of the law and encourage observance of legal rules.
P9 S G e S el
el Goi> 30 GUS1 Wi

sl OT Sla K ol yon 41 1y ol B g (Slanir 31 (Sskhms 4ta3 b Laiyso (FO omlia
S i & 3T gy g pl im0 S 0 30l Jlgal ¢ polinsl I Cules
A ol 4 By Aol s o)L YL s 4o Lol s o oSatn [y e - (53 345 Lulal
o 5 e Olgie 4y sl 5383 5 5ol Ol S [del 6 =] Obleen 1 48 Lyls 2l S
03 b ol [WI] cdsl ls spmy 0 Ko ade ple (G (S &S ol S
3 s Cu ST 50 g dal G868 (Gola S 5 fa0s Coled ) Lol Lyl 5
(319 3 [ s (G OT oy ] ol aBlin B () (Slad g3 b i3 ol €3] 30
g 4 IS [N 0T o 6,Klen ity e [ al] Ol g2e a0 15 0T b el oS

23 By Aol b Luley 3y 985 5 gl sy phe
However, problems _ may arise  where moral _issues become

Lol O Sl (S Lgdsbm| &S ol WS Slessse Ll
foregrounded, rather than merely providing a background context,
8\)-\.5\;;)}4 & G S el 3 S L9 nug

i.e. where thelaw isused specifically to enforce particular
s S gl S [] 2 s e eolind o554 N o
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moral positions. In the legislative sphere, we can  see this in
N N I P B N SR PHE P i G S T
the Abortion Act 1967, the Obscene Publications Act 1956 (with
e b 056 VapY Cas (M L Os6 V407 L
its problematic test of atendency to deprive and _corrupt), and
of pxel Sbre o bl e R S I L I
more recently in the debate regarding the repeal of Section 28 of
s s m s - S ™
the Local Government Act 1988 (banning the "promotion" of
e SAZE Ry R oS s aslil
homosexuality). Similarity, in the judicial sphere, this is evident
Sl mizan Eeer )3 ke sl el Sl e
in the common law offences of conspiracy to  corrupt public
» o Y ol b Sl O3S Al eses

morals (Shaw V. DPP _ (1962); Knuller (publishing, Printing
3O sls Al Ol V45Y J A ol
and Promotions) Ltd V. Dpp  (1973)) and
K C)\&:LJ S gd>ee C.:J":Mbdfl 4.:.1.6 Olwsls Vavy E)
conspiracy to outrage public decency (R. v. Gibson (1991)).
et Slp 038 Sstm o pesee Zde g ade 0seS 140
Moral values _can also  be seen tohave exercised a clear,
SN sl il Ol e opmer 35 odalis Llazsls sl
though indirect, influence in arange of other cases, e.g. those
A pp el b 2o S Ks sles el T
relating to sexual conduct (R. v. Brown (1993)). The legal
foregrounding particular moral positions becomes problematic
R ol Sl lalass 555 g0 AT S
where the social consensus on that issue has broken down or
Sk sl by s O padse Al o L
fragmented- and, __as _ indicated above, the more diverse a_
Wk S a3l s SeKls walal YL Sy e
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society becomes, the greater the potential for fragmentation.
e s N oz S

[4r 5 055 =] 4STh 5,50 SV Sl ga 40 &4;,.: syl gl CAS Sl Saa (bl
St o309 4 Gy 3 & gl ims il iipgs a6 oS ol o 4 (st il
o ol b (OB g pli 53 3dipe aslial (U ol ooy sl
[t S5 096 =] Cude CoDl Sl yLasl 046 VAPV i ok O 96 5 |y [alieus]
Fes gty Sy 5 Tl 5 0,5 Al 5 05,8 paen 4 Jilad 53 0T plael slns L) 1907
38 2 e Shmian o 5 Wl Cop sian) VM Jowe g 056 YA 5y
03,5 Al gl 5 (gldd 4y 5 o ol ) Y O‘Krﬂﬁ 2 ol ol olas
Gl 6520 Jb o gt b CS 8 [ (51 583] $OVAPY) Olewsls ade 5L2[(51483]) (oo 908 B
oo [s185]) (e ids 035 lsdou o (sl S5 9 ((VAVY) Obwsls wle (lids 4
Sl i)l 45 58 odalie Ol cromed «Conl [HIKET =] gy ((V48)) S 4le
ST Wte gl clals Ko 53l 51 (ghb p pokione b L jp o pmdly ST SN
et dwni ot ((VA8Y) Oyl ale oo [(Slee3]) Lisd oo Ly o i S0y & &
OT 3540 53 (platrl [3315 =] By & 595 g0 o9 AT Ko Gloj SN Lol S
analr &S [ ] e o)L VU 3 4 4, S5len 5 bl a8 o8 51 4y G 51 §gedn
S pt [Pl GBy] (S Uit 45 on i ge
In these circumstances, the law cannot simply withdraw unless
» Sl S W Solea a8 alichs 4l S
and _until consensus _is restored- there can be no "no-go"
s Sk by Syholppeslss AL adly sy LIy el s Sl4s s

areas. The law must, therefore, identify an acceptable approach
able Ge owl gl Wl S 8 G 05t

to  issues of moral controversy.
Gl Slessg S SVslowe
By & b3 b g ol [Ka aS” puticie Solu 4 Ll g gei Gyt cdul b o s
Ll Gy el ply S @35 5 my Ll g ad M Gl gaa"" dilin a o 308 5155 05ks
S pluts SN [5800 omy =] Yslone Do b g0 4 S ) (S5 BB 05t K




39 Pl 0319 m (B9 sk (319 3 3 IS A0 i 14

Libertarian approach. Some writers, suchas Schur and Hart,

Ablgs ol 5T (3 TV s By wb 29 s oyl
have arqued that the law should not interfere in private behaviour
J;"ab; JY-«\:M‘ 4{ ‘3}5:- .l.ll.u .J..fdl:-: B (5"0}& )\Ié)

except inorderto prevent harm to others. However, it is
L sshea Sl S wde a4 01K Ll oT ol
sometimes difficult to identify the boundaries between private and

Syl A8 S slalis sl e ov st
public conduct and the limits of harm, _e.q. drug use
o e, D) lros gl>wa dedo Jle gl p pee slge Jlaszal

may be a "private" activity but can _have "public" and
Conl San il K o &Y bl Wlg s Asbadls s
"harmful” consequences, such as additional burdens on the public

sl o] Lile Sl ldes] 2 &
health system and criminal activity to _feel the habit. Furthermore,
u‘-&.@a CLE) 9 &L}- (‘Jé‘ DL b})?j C))LG U‘l‘ GJW ‘b
it is arquable that consent of _ the participants  does not necessarily
S 5yls Jlas| sy [l ] ofuses s s ls 3
make an activity "victimless" and that there may be
Sjbe. & ¢l SUA O PR dab azils 5 oy Sl Ses

circumstances where it _is justifiable touse thelaw to override

Sl s S 0T Wil amg B Sleslimel 06 gl &S
individual consent.

o sl

3295 L5l OBy g (5 S5 LS b S5 5313T g =] g s813T 8,839,
S5 sl sslata 4 B S U5 g gt S5 53 WS By 457 o3 S Yozl 6 jlo
S 5 0308 5 g0 g5 S8y oy S o (glulis sl A L0 4 e
Lol AL " o g™ 1B Sl Sr pobimn 31 g0 ezl Sl (5 2 ] JSCn akes
Cildg s (SO b [ Jraow] dile el asls "o iL5" 5 M e ses” b Ll g e
—CS 0 Culs sl Jlazl oo 4 [olasl =] Cosle ol bsy g 53 gl pIil 5 (n gas
Kan 4l 5 3305 " G5 0a" 1) (8l &S Loy [0 0l 55 g 5 i3 3131 =] O S
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BB et Cols)y 13108 LGS (ol 066 1 eslinul & AL axdls sy )b Col
Al 4o g
Liberal approach. This is typified by the Wolfenden Committee
Sl YTy oyl Cwledd &lyl Lwg QWi g &S
on_ Homosexual Offences and Prostitution where reported
o )by Silowed o> 3 SS9y RGN PE I 31
in 1957. The view of the Committee was that the law should not
s R4y = S S 5y 056 LU
interfere in pri\/ate behaviour except where necessary to preserve
A8 IS s o Lk, K sylsns yse sl s
public order and decency, to protect against the offensive and
e B ae gly Sl s ¥ 3
injurious, and _to safequard individuals (particularly the most
ey PR L P! Lo yains RF
vulnerable) against corruption and exploiting. However, difficulties
JEJP NS B A slub P Szl Ll SIS e
arise with the approach to  the substantive nature of
LTy Gb 305 o) Al 93 i
the criteria advanced.
slaybne okl = e
S SRy 9 Sibmnod pil > 0310 il &S Lo 55 [3,55 0] o1l oI d 95899,
Sy 53 WL [ ga =] 096 & 39l 4aS” L5 .l okt &) 0k 3,155 198Y JLu s

C.\.lb CS‘}! edﬁw,rmﬁ,&ﬂ ‘5)_,]': :,ly,:ﬁ.\:fdl;: hf")“"
(T i T Lo gasen) olinsl Jais (gl ¢ uan 5 sorlgs [WII] sl s 55 [51,51]
wodd e glajlme 9y Conle bl 4 3 Sy ol Gib bl bzl g sl Blis o

-\{ruﬁ :ﬁ}qém
Duty/ aspiration approach. This arquably more satisfactory
Sl bosT Ty ol Yl E Jss 6

approach was advanced by Lon Fuller. He distinguished between
38555 wophe  bes  JP o S e Pl o
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the morality of duty and the morality of aspiration. The morality of
Iy glaaky ey ST GO
duty/ indicated the standard of behaviour that most peoble would
Gkl ﬁ;u e &k, N
‘be prepared to tolerate, i.e. the bare minimum level of acceptable
Sy oaleT Sy s Sl s Jss LG
conduct. The morality of aspiration indicates the standard of behaviour
&k, oo ST ol ,it., e <ok,
to  which most people should aspire. Thus Fuller is seeking

Lol & o p3 0 Lyls 95,7 2l e Sl 3oy
to come to terms with the problematic distinction between ‘ought"
> 2y pslaal sl o ot ibee

and ''shall”" indicated earlier. Fuller's solution was that while
3 wb Aoyl S s J=el Syl o f
thelaw _ may be employed to enforce the morality of duty, it
Ol (Ses 395,85 4 sl sl S slaaby of
cannot and should not be used to enforce the méralitv of aspiration,

T

Llg s s LU .8 4 sl sl s sh
d.e. it _is_ legitimate touse the law t_d prevent people
s ol el Sy s S 086 Glp SIS
behaving badly, but not touse it in anattempt to force
Sk Ll Ol 5,84 10T 5 N slr ol
people to behave virtuously. This was echoed by Lord Devlin,
a4 035, alloda ol as S5 hey 8 g
when he argued that "the law is concerned with the minimum

ny s s Vel &S 056 3,13 ,5 5 L Jola
and not with the maximum". We _ can also see it in
5 & L S L =S otaline ol s
the famous "neighbour principle” advanced by Lord Atkin in

st @ 3l Jo! Lk Lus 94 ST s

Donoghue v. Stevenson [1932].
91 ads  omigew!  )AYY
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Sl 353 J0 0l by L1315 OT (69557 20 oy 5 ol (5,00, e Sy G,
Jals LS OT L] 5 pdy b o)La1 Ol i o571, "Wl" 5 "og Abge'" polaal 5l
[Wl] ¢33, " 4 sl y G (sl ! (51 Sl Sar 036 4 5 4t 5 ol 9 Jool
Sl 056 & Sl S ys oyl s 0395 J @ Sloy)T @ (gl ol (6l bl 5 Kl gad OT
4 po 0 skt sl S 55 1y OT 01 gus Wl 09500 S5 4 (S5l 31 po 0 (5,5 lr
IVl 45" 30 8 98 Lo g5 [llan] ol o5 ™ 4y [g)ky by =] 035 5, aiblecolias
o b omen 18 S5L " S e b 4y 3l 5Ty e il b 06" [5 g dime =] 3505
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055 odalia - Jlaa [V4YY]

"The liability for negligence ...... is_ nodoubt based upon a
o s Bt s Cal o Say Eme xS
general public sentiment of moral wrongdoing for which
K e 23k wbnp S el T bl &

the offender must _ pay. But acts or omissions which any moral
ol AL sibpcals W Wl L gldeesS s S s B
code would censure cannot in a practical world be treated so as to

2 BT G VR IR I IO Bl e s ssh Ak b
give aright to every person _injured by them to demand relief.
-«\A.«b d> 4) jb M o )f,a:w‘\s J.bl?v L@JT duﬂﬁ Q)L&
In this way rules of law arise__ which limit _ the range of

oS o saelg Gl Gsm T e msa &S LS o 5 goes Zals
complainants and the extent of their remedy. The rule that you
oSl B Ol 30 T Sl Ol okeb oyl &S Lk
are to love your neighbour becomes in law: you must not

L bbb ashb gy 06 wluenr b s 5D G L Ll

injure  your neighbour, and the lawyer's question: who is my
ol ol 06 4 luan 3 Ol 5 J 5 CS e
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neighbour? receives a restricted reply".
4 luen 3yls o il o ($3 9doe cuLi

Sl (3N Calss 3 b0 IS p g0 5ok €K e €K g e CAEE G AL C s
ol 2 & ol bS5 b Wl bl sjlan Cul b bl [piome =] Calde 0T by &
S pasd p 4 U s 4 [, 4b] Wl rﬁf' 23 Ll e S o R sSG[1 OT] (B
sry 4 Gt 3 Gl P i py iy ) Sl adlle G old ) e 6T by

Al s &5 0dsli ) LS 0 3 9dous |y LT Coplust Oy Oljpe 9 LSS atals o7 LT o
B s 53 i Sl (SIS S 4 o b £9090 Ol (599 AN] el ails Cngs | Dy luen
Conl 0390 31 4 o> b E9090 (1 SFB b Soi> Gl bl] 457 35 oo [Oly ) slats) 0936 L]
S pn dglad T4 1 (gion] O g Il 3 bl 1 (ool OB Lns 4 s Lol o[4S

13 00 3L ) ($3 9o ruly

Conclusion
S5 Axd
The link between law and morality _is a_close and complex
Ll O S S Cal S5 odomy
one. Furthermore, for both historical and functional reasons, such
) ol & © e b s e JY> !
arelationship _is_inevitable- it _is impossible to conceive of or
alayf Sl pdbokel o7 Cul e By L

construct an _amoral _legal code. In many respects, _this s
sbul &K e Gsi Jeol G s Sl die ol Sl
both uncontroversial and beneficial, as it _reflects a general
- assle JBoe as e S L N R
moral consensus in society, thereby enhancing the legitimacy of
SH= glor! > amelr ey d 3sh e 08 Sy pha
the law and _ encouraging observance. However, difficulties
05 5 38 e Gk sy [0T] <sle, Ll SIS
exist regarding the proper response of the law to issues where

I35y o sat 53 el ] 06 4 Slegsge SS)se o
this consensus has fragmented. Given the benefits that _may be
ol gl Labodis aSs wargl sl S Sl Ses AL
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gained from social development and diversity, the law must

b ol 5 sl T 5 & 056wl
seek  toestablish a stable social framework within which
EW-J PR W PES Slow! éﬁ: 6~.<>u Sl <l RIBYY'Y

such diversity can flourish safely.
o FS Nl Abews OleblL

S 25 43
c e 9 (Sl J Y3 4 cogdlod Cunl ooy 5 65355 D31 & VS 9 B gl o DL
Sl e (SN i ool S sl by gead il pdiliotant daly
@,.sgwttt.?ms_oTx;,‘c..ﬂu,a,r»,mm&ugﬁwat‘o%‘s,w
3,50 [OT] Cule) 5 35 03531 D56 Cup fhn Aoy poly (S g0 uSaie dmaler 5 1,
gy g2 s 53 (FIa B ol ST plasrl 2 457 () g 53 clol 3,8 0 1B G 555
3tnmg 5 ol (San &7 milin 4y 4z g b3yl gy Sl g g0 4 O 6 enlin [ 28Ty =]
AL (2Sown ol Cmolr & sl sdo s Wb 056 Bl odd fuol- lerl g5
il dnn 5 Olabl b Ll (255 i 0T 53 87

Revision  Notes

90 bowtoslh

You should now write your revision notes for  Law
bl 0581 sy O ey Sl opes s Bsk
and Morality. Here is an example for you and some

9 Ty Y T . Jks sy La 9 REIEY
suggested headings:
ol ole

L & M- Libertarian approach
g9 g W allgssdyT 9,89,
e only intervene to prevent harm to others (Schur, Hart)
L a5 acdes gl Sl Sl ade a4 0K s Ol
e boundary between public/ private? (e.q. drug use)

e really "victimless"
Ll LA Osb
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e paternalist intervention justified?

[edlan =] ot 49 w0
bl 53 s gy S 9 B o s )3 1) OBCIs g0 AT lash b 05T Lo
2503 3 g 5 (63lgihy ol (o3luas 5 Sl &S e (gl

193 53137 8 K39y m G5 g Gok>
38 [355 00 Jos 35l =] S 0 I3 O1LKs 4 aades I (6, gl (sl b @
(o)la
(\)J«&LﬁJ‘rdw“dbd‘x)?w‘L;ﬁ\,.ﬁ”-/d\,‘-ﬁ‘):{)}‘[‘i-r] L]
[cal] " Sl 09" Lty @
$d 5 g0 Alloyy S5 [LT] @
L & M- Intro (nature of legal/ moral codes)
Gsim 5 OM| asdie Coale G W sl
M- Historical/ Functional links
M- Moral Influence in English law
SYsl G St s S G
M- Libertarian Approach
Ml wilal g gal3T sjgij)
M- Liberal Approach
Sl I 5555
M- Duty/ Aspiration Approach
Sl laiky ST 38535
M- Conclusion
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S 3,052 3N 5 By

ST/l s > S 0,0 G 5 G yi

(S ot B 5 G gl

Using your cards, you should now beableto write a short
Seslizal b O gle,lE Ws Wl oS AEb B e K oS

paragraph in response to each of the following guestions:

g I G VR | 23 Y

1. Define and differentiate between legal and moral codes.
SRS T ) f’)w*ﬂﬁi‘. o S s S sl

2. Why do legal codes tend to have a moral component?
R T T PV ] " S TS T e S <7

3. What evidence is there for a moral element in the development of
o G by ol (SO raE 3 dam g
English law?
A G

4. What approaches might the law take to  issues of moral
pos e Sy, Cwl S Gshs US4l Slegsse SO

controversy?
SV olowe

S gl 53 oS STk S el 5306 ol 0557 L O slac 187 51 aslizl L
e 3 25 Y g

Ay K1 T o Sl 5 48 G5 1) (I 5 i Jgeol )

S jls M 6 jor &K omdils w folaS S si J gl |2 Y

9313 342 5 oSSl B gl dman g5 )3 I e (5l L5 4 ¥

TS 35311y o3 SS9y 45 (SN SVslows e g 90 4y s ol a9 F
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38. Law and Justice
YA Got> o s

Key Points
S ol

After reading this chapter, you will be able to:
s Ouls S i Al 5y Rt
o _explain_ the different definitions of abstract justice;
DO Zwd g3 Calzies iyl &5 das
e explain_ the role of formal justice in the English legal
S od sl e s K i

system;
ol
e explain_ the role of substantive justice in English law.
WP Zud gi A ) s s IS G

A | KV 9 995> YA
Swls ol
139 ol gt 536 L ¢ Juab ol O 1
fdd qwogi 1) [ i =] ol ml Cdlas Calitee h)lad @
a0 i g Sl s plsi 3 1 69905 =] S 2B s 25 @
w2 o el (B gl )3 [ =] Byl [t o
Introduction
AoNio
It seems obvious to say the primary aim of any legal system s _
Lo B et e ! O G el o
to deliver justice. However, it is far from obvious what this actually
&l s Ll S S by P N
means, _as the concept of 'justice”™ _is  extremely difficult
Cool glias 155 p s s ol Sl S
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to define. Not only are there different definitions of justice, but

s (PR S35 i oyl 500 e &S
the question "what is justice?" means different things in different
&S Jlgw oyl SUES Slas 5405 Jpri==y Sl Gl
contexts- is _a particular law just? is  the legal system
clan;  cwllT & oo Gsim  a¥Wole CwlLT 5 el
just? does the combination of law and system produce a just
a¥sle  uS LT S 5 Bs>= (Ua; sbol  glaYsle

result?
FPRVFS

IS s "t M,a,q,.,u,.,'“;.,l&u”?qis\,[um@ﬁ\]dufcwg
23 "8 SHuae" Sl ol S 3)05 ey Sle G il Ca el S 4 Sl
rUéJ LT Sl a¥sle [o3y =] Lol Gai> oS LT - 5yl il gl Calises (sladin

TS g0 sl ) IVsle amis [ 3o ] pllss 5 &yl S5 LT Sl Yoo 3 gi
Definitions of Justice

iyl <dlas
Aristotlean justice. One of the earliest attempts to formulate
< obaw o odlas u.ii Bl s la 556 Sy &1l

a theory of justice was that of Aristotle. He argued that the basis of
4k T T ) S N P E S sl
justice _is_ fairness, and that this takes two forms:

e distributive justice- _whereby thelaw _is used to
e 3) e OTeaspmass & g S8 Gl
ensure social benefits and burdens _are fairly distributed
geds el Ble Sl sshe alia 3L
throughout society;
ol 2 anel-
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e corrective justice- whereby thelegal system acts

PRl s DTl S sl e
to correct attempts by individuals to  disturb this fair
e el sl i N Gl 055 Je ol a¥sle
distribution. ,

f3Xd
s oy yles

IVl gl .39 ghawn jl 4y 5 e ks 1)1 (61 W A6 s 31 S e st 5l SOl
1l g5 95 [Slas] oT Sl g ol Oolail CIlde (lise &[54 Lime of=] 5 S
359550 IS 4 Pl Bla Gradi 1,1 Bt O Comgay 5 = Rj9 s o
Dy g5 8 Slhaie dasler gl pu 55 o e Ol
SB AW Fol g (F i o5 0T Cor o 41 45 = [Punai =] (Nl LIl o
ke Jos Vsle w55 0l 03,5 Josua (gl 31 3

However, we _can argue  that this simply  replaces
Ll b ol oS Vil & bl (Sslea a8 0 Sl
the question "what is just?" with "what is fair?"
Jlsw opl o s L Cwr Ol

[€¥sle =] e Ui (Sobo 4 altun sl oS [ S =] oS Vltal o317 on Lol
S o "M E e [wlinate =] Ll Ul 0p 5Kl 1y "M O
Utilitarian theory. The central principle of utilitarianism _is that

SFowl aty ! ! 2! Set S Sl oy
society should be organised to _achieve the greatest happiness
dmal= L s Al T o4 Bl Cws P S 5>
for the greatest number. Thus, a law is just where it
sy e Splslae s 08B ssd e seen aV¥sle &S Sl ol
brings about anet gain in happiness for the majority, even if this
LT okaslay el ap s Bds Gl < S A= ol
results in increased distress or unhappiness to a minority. It is
4545 e K\ bt L (§3 guiusl ] e Sl

the willingness to _ trade  the unhappiness of the minority against
bl a4 05,5 aeles (S5 5kl Wt L
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the happiness of the majority that liberal theory _ finds most
e s ST S dE ks cule Sy g
objectionable in this approach.
- o I D

(5109w b (1 T3 =] 2 Folb & Lai

Sl (b ot 4 P s S b analr S ol Gl I Solil gl ool
3y O &5 54 g0 o guome &Wole Jloj OB ¢ pl ol 598 ALlejlu 5131 sluws o 2l
I 4 e [g b n] ol ST o c,aT Olhayl 4y S ST 6l (oudis 3 1) (ol
el b il (63 52856 05 ST [ 6 g =] dlole 4y filed pran 3 3 Bl (90 41256 g 0L 5
g (6 [alllone =] G le 356 3,80 05 ol 03 I d 40,055 &7 ol oy ST (3 g =]
Lol g a4l Cu 21 Sl o Sl 4 O3 shane 035 et (SR Sl 03 S
Lo 500 Clinn Ol zm o s U 3,55 05 0l 53 6y 4y a5 A s o7 ol B
Liberal (or natural rights) theory. Liberal theory, in contrastto

Jd b b G el Jid 4 S

utilitarianism, _ judges  the justice _ of any form o_i‘ social

! Seats 4 das o oS s e oA Ko 5l sl
organisation by the extent it protects its minorities and most
O3l G b S of s Sule 3l a3 5 25
vulnerable groups. Therefore, liberal theories tend to incorporate
,i.'\;’wT ‘_gl.&a;)? ol el Jid slea b wyls bl Jté..:»T‘..A); 4
notions of natural rights- that thereare certain basic rights
V.:ALLa b 8 so ny 3yl5 54 e el B s>
(God-given or otherwise) to which all people are entitled.

EEIFIRES L $dls e oT "y 4o g3 L R
However, this approach has its own problems, not least in
Ll gl Sy sl i s O sl S o
establishing agreement over the content and extent of any list of
:b.u‘ L;a\j o ‘}".ou E) S 9> A M )‘

"natural” rights, e.g. the right to vote _is now regarded _ as
b G G ol s oS G Olge s
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‘an_essential and universal right. However, for many years _this
S S o Ll sl ok oWl G ol
was subjectto aproperty qualification, and not one to which
Sy o b Jl gl sl b a 5 ed OT oS
women were entitled until this century. A recent attempt to
by g Gt LR 0 Sl SN sl
identify a universal set of rights and principles was undertaken
bbby &S Glr e Sl Ss s Jse! 38 s
by John Rawls. Rawls' theory _is based upon ahypothesis of
Loy o P, My el Ll e Loy
what  agroup of individuals, placed in _what he termed
S aiT @35 oolsl ssls s SaT g NN
the ""original position'", would agree _upon. The original position
o Curog LS o 3ls 0T s, p O )
exists  behind a'veil of ignorance’™, i.e. theindividuals
syls i Sy 0y ) - Lol
would not know of their individual talents and circumstances
el 5 ol oS-t oldszal 5 dlgl 5 glos!
(whether _rich  or poor, young or old, male or female, able or
ol s> Adsg L B Ul L e Sde L i Uy oL
disable etc.). Therefore, Rawls arques, rational self-interest
Olgb ey s ol ) A8 o Vel e et il
would lead them to agree _a set of basic rights and principles
W LT & B3 S g el Gs Jyel
that each would find acceptable if it turned out they were
S Kt B s B S ST e fes e ailS BT Wy
the least advantaged of the group. However, persuasive though

oS o Sl o5 8 0T Ll oS e lize w5
this hypothesis _may  seem, it does not resolve the question of
ol wep el Sy e 0T s ma JIg !

precisely what those rights and principles should be. In fact,
[ 4 ol O s g Jdse! Lb LB Al s
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it seems to Iead back to Aristotle's question- what is fair?

Ao ‘u’.‘;“\'" 44)@] S8 W 45 (b Goi> “:h-' L) o 4580
LS Colam Blglaoy S o pdicanT 9 LWl 5 gu b & plarl Slajle 31 S
ek Bt palis il a 53 4 L5 Jljd Slasy 5 el ply as o s 4 (S

ol (:Jpwﬁa)b 3y (Galds ;8 b (63lolust) cols culul B4d> &5 - Lijls
3 lgn oy 33l Sl 53 [ ASCha] o maST el 1) B0 s NSt 3,0 g5 ol Lal okizuun
3 ool G 65 Ol 4 08148 00l (gl G e " anb"! Bai Sl d A 35u

935 Jlgal (2813 b b 4 bgie G ol (635 O (6l Ll L350 5 gm 9 358 o0 AL Silea

3G 5l 5w 5 OLalid gl sl S AN s 55 OT omtaun 005 05 o b S
N S T b in My 58 O)po My ol Loy Sler Jpel
Carndg" 1y OT & w5l 53 1y cul 69 & bl " 0 315 OT 55y 2 Lol
ol 55) Loldl g 6313 415 "Gt 08 0" Clly i Canads 305 5 el " Lo
gt 5 glosl g altmanl 51 (o 5 015U L Bl o Zigaly Se iy b Ol o b Liady ;5
S5 4 ) [ 6T (e paind @l & LS 0 SVl 1) Bl g DL paind
S LT oo 4 8l SIS 0 a5 a0 Culdn il ool 9 G i Sl (5 K5
) ol San g S el oy o 5 4 I BB L5 09 8 0T (6l Iy S 8
sl b 4 s Sguol 5 By cp 4571y i ol OT [ 5] oo 5 43 01 Ao lita a8
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Libertarian (or market-based) theory. Libertarian theory, such as

Sbleail b e il i dblselT ol
that of Nozick, argues intervention in the natural (or _market)
L= SN U5 PR G P NI s 2 b sk
distribution of advantages (as required by the other theories)

Eis b s Sl A pae ey R slaa L
is an unjust interference with individual rights. Libertarian
I . SN FIEAR By sl 3l Gaim  alalg osl3T

analysis only permits very limited intervention to prevent
Jos g L das eojlrl LS o5l SIs sy )"‘_gﬁf}l:.-
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unjust distribution (e.g. through theft and _fraud).
SYslel 3L Yo Gbsl S s la,eNS

IVl (555 4,5 iile cailal o (15T 4 ka5 o (59 5130 4180 b ) Gl g3 ga13T & b
(U2 i K5 slas a5 dl gy A0L) W (555L) (b s 52 s o7 S e
CIs ol Jad wlal g ool3T Julowi 5 4 Sl 3131 Bai 53 4Vslel Al &S
An3 o (6513 paS s o G131 ) VG 55 51 68 sl 81115 53 500mn (L
Therefore, the question of abstract justice _seems _asmuch _a

ol Rl H» Sl A de e e ol e &S
political as philosophical one.
ol &S S s

(sdd dtuun 6wy n a2y gl s &S ST 03101 Olon 4y 21551 Ik altne ¢l by
Al o
Justice and the English Legal System
Chlae 3 Sl g el
Whether _a particular law _is just _is, therefore, essentially
LTSl o ol 06 cd a¥sle cul oll (W
_a_political question. However, consideration must also be given
K L 5 AL s
to whether the system _is just, and whether it produces a just
4 LT el ol ol aVsle 5 LTS 0T yT s sk e le¥sle
outcome. This involves both formal justice (regarding the system)
i ol b i ea gl e e ol
and substantive justice (regarding outcomes):
oy D SJlae PR 3D o]
ol (g pllay g dlis
bl ol gl aliane S Llal s L] ol ¥l ol 6 oS LT &Sl ol by

bl glaV¥sle anm 0T LT 4l 5 [ U] ol a¥sle plas ol LT 4S80 4 il (impan
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Formal justice. This _requires asystem of independent tribunals
Sl e ol Al e p sl el Jae oS s
for  the administration of law and the resolution of disputes.
osbie 4 sl os J«ﬂ s = ©sles
The formal trial and appellate courts, together with the various
o) S ol oS s of o L Calisee
forms of alternative dispute resolution, ensure  the English
JSa R G N = B = C gy e o
legal system meets this requirement. Formal justice _also
P s el leesysT, 5L <AL e e
requires  these institutions _ follow known and fair rules
S UuS pobml aslgs SIS Cad eddamls 5 aVsle delg
and procedures. Again, _this ismet  through the rules _ of
p) s, oo bk pl ad e Gl 5 b ) Aol by
due process and _ fair  procedure, rules regarding
S8 e Sl 85 Sule) g slaaie “9) ol e wexh
the admissibility of evidence, limitation periods, etc. An important
02 Ly 40 Sen S abej s, o -
contribution _is  also made by the rules of natural justice, e.g.
i Clodd 55 esls 4 del B b e Je gl
audi alterem partem (both sides must be heard). Finally,
Sgu ovmid Wl 1980 B 3b g0 2 JUWl 5> b WL s eals el e
It s important that any citizen with a grievance _ has
AN -+ S A Ly,es S Lk azsls
access to these institutions. Here we can  argue that more
RPN laslgs Cobul b s e S sl
needs to be done to ensure this, particularly for the poorest
Sosre S ssdebml il Gl el ol Lo yuains ¢y R _yad
and least advantaged sections of society. Reforms under the Access
3 Aokl oS slais amalr SNal e s e
to Justice Act 1999 will hopefully improve this situation.
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